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Chapter 1: Corporations and Directors, What, Who, Why and How

What is our mission?
Who is our customer?
What does the customer value?
What are our results?
What is our plan?
· Laws of the land: The statute under which your organization is incorporated…

· Bylaws (or Constitution and Bylaws)…

· Meeting Procedures or Book on Rules of Order…Footnote13
Recommended practices for not-for-profit boards of directors
The Panel on Accountability and Governance in the Voluntary Sector,Footnote14 chaired by Ed Broadbent, identified eight tasks required of the boards of charities and public-benefit not-for-profitsFootnote15 to further develop effective governance:

· steering toward the mission and guiding strategic planning;

· being transparent, including communicating to members, stakeholders and the public and making information available upon request;

· developing appropriate structures;

· ensuring the board understands its role and avoids conflicts of interest;

· maintaining fiscal responsibility;

· ensuring that an effective management team is in place and overseeing its activities;

· implementing assessment and control systems; and,

· planning for the succession and diversity of the board.

The tasks highlighted in this list could be elaborated on at length. Here the list is offered merely as a starting point to indicate the issues that directors need to consider. Each organization should look at its own circumstances to determine the particular areas it should focus on, and what, if any, additional elements need to be added to the list for their purposes.

Sample Questions for Prospective or Current Directors to Ask the Organization
1. Is the organization incorporated and, if so, in what jurisdiction and under what legislation?

2. Is the corporation primarily for the mutual benefit of its members, or is it primarily for public benefit?

3. What is the mission of the organization and when was it last reviewed?

4. Who are the members of the corporation?

5. Who does the corporation serve - the members or some other constituency?

6. To whom are we, as directors, accountable?

Sample Questions for Prospective or Current Directors to Ask Themselves
1. Am I committed to the mission of the organization?

2. Can I contribute the time necessary to be an effective board member?

3. Am I comfortable with the approach and tone of the organization's fundraising efforts?

4. Can I contribute financial support consistent with the organization's expectations of board members and with my own means and priorities?

5. Can I place the organization's purposes and interests above my own professional and personal interests when making decisions as a board member?
Corporations & Directors Checklist

	Subject
	To Be Conducted By
	How Often
	Comment

	1. A review of the letters patent (articles of incorporation)
	Full board (possibly with assistance from advisor and/or counsel)
	Annually, or as frequently as is appropriate given the length of board terms and the board turnover rate
	Is there any deviation between the organization's mission statement, and the purpose as defined in the letters patent or articles of incorporation? Has the organization complied with corporate filing requirements?

	2. A compliance review of the bylaws
	One of: the full board/ executive committee/bylaw committee (possibly with assistance from advisor and/or counsel)
	Annually, or as frequently as is appropriate given the length of board terms and the board turnover rate
	Do the bylaws comply with current corporate and tax laws as they apply to not-for-profit corporations? Has the organization changed, or is it considering change, necessitating amendment of the bylaws? Do the bylaws contain the purpose of the organization and, if so, is it consistent with the purpose and/or mission described elsewhere?

	3. A best practice review of the bylaws
	Full board and/or executive director (possibly with assistance from advisor and/or counsel)
	Annually
	Do the bylaws represent existing best practice? Are amendments or updates to the bylaws needed? Are there any unnecessary bylaws, given the corporation's current size and state? Are there logical gaps in the bylaws that should be addressed?

	4. An electoral process review of the bylaws
	Executive director and/or the nominating committee
	Annually, in advance of the nomination and election process
	What are the milestones that must be met in the nomination and election process (e.g., the timeline)? Does the number of directors comply with the bylaws? Does the nomination and election process comply with the bylaws?

	5. A review of the mission statement
	Full board and the executive director
	Annually
	The questions in the Mandate section of this chapter (see pg. 7) should be answered to ensure that the mission statement is still relevant.

	6. A review of the governance approach used by the organization
	Full board with input from members
	Every two years; more frequently if board turnover is high
	Is the board the right size? Is it doing the right job (see Broadbent recommended practices in this Chapter)? Does the organization have good governance, and how could it be improved?


Chapter 2: Duties of Directors

Synopsis
The duty of diligence requires a director to attend meetings and to become as fully informed as possible regarding all aspects of the corporation, including any issues that affect the corporation.

Synopsis
Directors must act with honesty and in good faith in what they reasonably believe to be the best interests of the corporation.

Synopsis
A director must not delegate his or her general responsibility for governing the corporation. In certain circumstances it is permissible to delegate particular tasks related to management of the corporation, provided there is proper supervision of the party to which the task is delegated.

Synopsis
Directors must act with loyalty at all times. The duty of loyalty requires directors to stringently avoid conflicts of interest. Directors may not profit in any way from the irrelationship with the corporation. If they do, they must account to the corporation for the profit. Directors cannot place themselves in a situation where their duty as a director conflicts with their interest or with their duty to others.

Duties Towards Members**
Directors have certain duties to the members of the corporation. They must ensure that the corporation and its directors abide by the terms of its letter patent and bylaws, which have been considered by the courts as akin to a contract between the corporation and its Footnote12
Directors must also treat all members equally (for instance, by fixing or collecting dues or enacting rules or bylaws), unless the best interests of the corporation clearly require otherwise.

Directors must tread especially carefully in the sensitive and litigation-rich area of members' discipline.

Before suspending, fining, expelling or refusing to readmit a member, directors must make sure that the bylaws of the corporation clearly empower them to do so, and that all the internal procedural steps they set out (notices, delays, inquest and recommendation by a committee, hearing, internal appeal, etc.) have been strictly adhered to.

The proceedings must afford a reasonable degree of procedural fairness - i.e., fair play and good faith. The disciplined member should be given fair notice, and an opportunity be to be heard (and have counsel present) in his own defence by board members open to Footnote13 Otherwise, the board's decision will be subject to review by a Court. Directors must be careful not to impinge on the member's reputation, for example by publicising at large his expulsion and the motives thereof, or by having a general meeting of members ratify it when a board resolution is sufficient according to the bylaws. They stand to be personally sued for damages if they do.

Sample Questions For Prospective or Current Directors To Ask the Organization
1. Does the board of directors meet regularly? How often does it meet?

2. What notice and preparation (e.g., agendas, reports, etc.) does the corporation give to directors in advance of board meetings?

3. Does the corporation have written policies such as a conflict of interest policy and an investment policy?

4. Does the corporation maintain the proper books of account, records and minutes of meetings?

5. Does the corporation provide board members with ongoing operational and program information?

6. How does the board monitor and supervise the chief staff person? Does it do an annual performance appraisal of this person?
Sample Questions For Directors To Ask Themselves
1. Do I understand the duties of a director of a not-for-profit corporation?

2. Do I attend board meetings regularly? Do I prepare adequately for them? Do I read materials and consider them carefully?

3. Do I exercise independent judgement when voting on corporate matters?

4. If I am serving on the board of a charitable corporation, do I understand the specific fiduciary responsibilities that I have?

5. Am I alert to any potential conflicts of interest or appearance of personal gain?

6. If I sit on the board owing to my affiliation with a stakeholder group, do I understand that my affiliation with that group cannot determine my vote on any board decision? Am I prepared to declare a conflict of interest, and in some cases resign, if I am unable to reconcile my role with the stakeholder group and my position as a director?

7. Have I read and do I understand the corporation's policies on matters such as investment and conflict of interest?

Duties Checklist

	Subject
	To Be Conducted By
	How Often
	Comment

	1. Procedures for distribution of material
	Chair and executive director
	Annually
	A benchmark should be established that enables board members adequate time to consider material; limitation of the volume of material should also be considered, where the amount of material prevents directors from giving it adequate attention.

	2. Director attendance record
	Chair and individual board member
	Annually
	Does the director attend frequently enough to make a reasonable contribution to board deliberations?

	3. Director performance re: preparation and familiarity with distributed materials
	Chair and individual board member
	Annually
	Does the director regularly participate in board deliberations, and is this participation based on an informed understanding of the issues and materials relating to the matter being considered?

	4. Is the director aware of, and discharging, his or her duties?
	Chair and individual board member
	Upon selection for the board, and annually after that
	Is the director aware of, and discharging, his or her legal requirements vis-à-vis skill and diligence, loyalty, honesty and good faith, and avoiding conflict of interest?

	5. Are there any additional duties placed on the director by the nature of the corporation or the activities it engages in?
	Chair and individual board member
	Upon selection for the board, and annually after that
	Is the director aware of the extra requirements that may arise, for instance, from the corporation being a charity?

	6. Is there a formal process in place for director performance review or removal?
	Chair, executive director and/or nominating committee
	Annually, in advance of the nomination and election process
	Director performance review can be established by resolution, policy or other means. A process for removal of directors should be specified in the bylaws.

	7. Is board business being fully discussed and completed?
	Full board and the executive director
	Annually
	Feedback should be sought from directors both as individuals and as a group. It may be helpful to provide a means to share comments anonymously.

	8. Is there a need to adopt specific policies that will assist board members in fulfilling their duties?
	Full board
	Annually
	Directors should review their duties and consider any measures that will facilitate full and informed compliance with what is required of them. Is there a conflict of interest policy? Is there a screening policy?


Chapter 3: Liability of Directors

As a general rule, directors are not personally liable for the contracts of, or the actions or omissions of, the corporation that they serve because a corporation is considered to be a separate legal person at law. Footnote1 The liability protection afforded to directors as a result of incorporation is often referred to as the "corporate veil".

However, there are exceptions to this general rule and there are many instances of directors' liability at common law, under federal and provincial statutes, and under the Civil Code of Québec. Directors of non-for-profit corporations should be aware of these exceptions. This chapter explains the liability exposure of directors.

Sample Questions for Prospective or Current Directors to Ask the Organization
1. Do the organization's current activities reflect its corporate objectives as set out in its incorporating documents?

2. Does the corporation carry out its obligations under the corporate bylaws, such as the requirement to call an annual general meeting?

3. Does the board have a process for authorizing contracts entered into by the corporation?

4. Is the corporation fulfilling all of its statutory obligations, such as filing mandatory reports with the appropriate government bodies and making the proper source deductions for employees?

5. If the corporation is a registered charity, is it taking precautions to ensure the proper investment of charitable funds?

6. If the corporation is a registered charity, is it complying with applicable laws regulating its fundraising activities?
Sample Questions for Directors to Ask Themselves
1. When I am unable to attend a board meeting, do I read the minutes of the meeting and voice any concerns I may have?

2. Do I voice my opposition to matters that I disagree with and make sure that my objections are recorded in the minutes of the meeting?

3. Have I read and understood the corporation's constitution or letters patent and bylaws?

4. Do I understand all of the corporation's legal obligations?

5. If I am a director of a charitable corporation, do I understand the special legal liabilities that both I and the corporation face?
Liability Checklist

	Subject
	To Be Conducted By
	How Often
	Comment

	1. Awareness of liability arising from acting beyond the corporation's authority
	Director, in consultation with board colleagues and/or executive director
	Annually
	Does the director know the scope of the corporation's mandate, as defined by its corporate documents, and that the corporation is required to restrict its activities to that mandate?

	2. Awareness of contractual liability
	Director, in consultation with board colleagues and/or executive director
	Annually
	Do corporate documents provide for authority to sign contracts? Does the director know in what specific ways personal liability may arise?

	3. Awareness of liability in tort
	Director, in consultation with board colleagues and/or executive director
	Annually
	Does the director know in what specific ways personal liability may arise for claims of injurious conduct? Does he or she know that negligent mismanagement can result in claims?

	4. Awareness of liability arising from common law duties
	Director, in consultation with board colleagues and/or executive director
	Annually
	Does the director know that he or she is liable to the corporation for losses suffered as a result of failure to meet his or her 'fiduciary duties'? Does the director understand the scope of these fiduciary duties?

	5. Awareness of liability arising from statute
	Director, in consultation with board colleagues and/or executive director
	Annually
	Does the director know that, under certain statutes, personal liability of directors may arise?

	6. Statutory liability relating to incorporating legislation (including filings), wages, taxes - income, goods & services, sales, source deductions, employment, environmental protection
	Director, in consultation with board colleagues and/or executive director
	Annually
	Does the director know and understand the requirements stemming from each of these issues, and the obligation on directors to ensure that these requirements are met?

	7. Assessment of statutory liability arising from the specific mandate or activities of the corporation
	Full board
	Every two years, or more frequently if the regulatory environment is changing rapidly
	Has a review been prepared, either internally or though seeking external legal advice, identifying regulatory requirements that the corporation is required to meet?


Chapter 4: Rights and Powers

Introduction

Generally, the rights and powers of directors of a not-for-profit corporation are found in the legislation governing its incorporation, which in the case of a federal corporation is the Canada Corporations ActFootnote1, in the corporation's letters patent and, to a limited degree, in the common law. The federal Corporations Directorate Policy Summary on Not-for-Profit CorporationsFootnote2 (Policy Summary) provides a general guideline that directors of federal not-for-profit corporations can use to review their rights and powers.

Directors' rights

Management access
The board of directors is responsible for the effective management of the affairs of the not-for-profit corporation. In fact, the Policy Summary provides that the bylaws of a federal not-for-profit corporation must state explicitly that the board has this power, although they may also specifically exclude certain powers that are instead to be exercised by the membership of the corporation. The power to manage the corporation involves:

· ensuring that the objects of the corporation are properly carried out;

· setting long-range objectives and strategic plans for the corporation;

· being responsible for all aspects of the corporation's operations;

· ensuring the corporation's financial stability and overall performance; and,

· supervising management and staff.

Each individual director of a not-for-profit corporation is also responsible for his or her own acts and omissions while in office. The board of directors must, therefore, have unimpaired access to all the resources of the corporation as necessary in order to effectively perform their management duties.

Books and records
A federal not-for-profit corporation is required to keep a book, or books, that records all the constitutional (otherwise known as "constating") documents of the corporation, as well as the names, addresses and occupations of all members and directors of the corporation.Footnote3 It must also keep proper books of account and accounting records of all financial matters and other transactions of the corporation.Footnote4 Failure to do so is an offense under the Canada Corporations Act.

The Income Tax Act (Canada)Footnote 5 requires charitable corporations to keep certain records and books of account, duplicates of all charitable receipts issued for donations by the charitable corporation, and information that verifies donations made to the charitable corporation.Footnote6
Because of these statutory requirements, a director of a federal not-for-profit corporation has the right at any reasonable time to inspect and copy all the books, records, and documents (not only those that are publicly available) and to inspect the physical property owned or used by the corporation. This allows directors to exercise their managerial and administrative powers, make informed decisions about the affairs of the corporation, confirm that the corporation is in compliance with all applicable laws, and ensure that any funds collected from the public by the corporation in trust are used only for the designated purposes.

Notice of meetings
Meetings of the board of directors of a not-for-profit corporation are an essential way for directors to exercise their power to manage and administer the affairs of the corporation. Therefore, each director has a right to receive proper advance notice of all board meetings.

Federal not-for-profit corporations must include provisions in their bylaws that address how the corporation will hold its meetings.Footnote7 Generally, the bylaws must establish either a specific amount of time that is reasonable for notice of directors' meetings or must indicate that reasonable notice will be given. While a specific time period is not outlined in the Canada Corporations Act, the Policy Statement recommends a minimum of 14 days for notices sent to directors by mail. The bylaws may also permit notice of directors' meetings to be sent by electronic means, including e-mail or facsimile, or notice to be waived by directors who attend the board meeting.

If a director is not able to attend a meeting of the board of directors, he or she has the right to review the minutes of such a meeting and any financial statements presented, and may voice an objection to any information these contain.

The right to attend meetings is subject to directors' fiduciary duty to avoid any conflict of interest. In some circumstances, conflict of interest issues will preclude the director from being present for discussions and votes on particular matters; occasionally, where curing the conflict requires that the director resign, the right to attend meetings will be lost. In such situations, other directors need to be wary of the former director's continuing presence at meetings even as a guest, as this may give rise to an opportunity to improperly influence decisions. Where a director is absent temporarily, owing to a conflict of interest issue, this absence should be carefully recorded in the minutes. (Please see Chapters 2 and 6 for more information on conflicts of interest.)

Right to vote
All directors of a federal not-for-profit corporation, except ex-officio and honourary directors, have the right to vote at meetings of the board of directors. The bylaws of the corporation may also, however, give ex-officio and honourary directors the right to vote. However, where the bylaws of the corporation provide voting rights to directors, such voting rights must be equal for all voting directors. This means that such directors may not be given either votes that are weighted differently than other votes (for instance, double or half votes) or the right to vote only on certain specified matters (for instance, giving an honourary treasurer a vote only on financial matters).

While the right to vote is a basic right, it is subject to directors' fiduciary duty to avoid any conflict of interest in any contract or proposed contract of the corporation. (Please see Chapters 2 and 6 for more information of this duty.)

Minutes
A federal not-for-profit corporation must keep minutes of all meetings of its members, directors and the executive committee.Footnote8 Directors have the right to vote on the approval of the minutes of all previous meetings of the board of directors and to voice any objections to them.

Directors also have a right to inspect the minutes of all meetings as part of their right to access and inspect the corporation's books and records. If the corporation has established committees, the board of directors has the right to receive copies of the minutes of each committee's meetings. This allows directors to fulfill their responsibility to exercise overall management of the corporation.

Directors' powers

Generally, the powers of directors of a federal not-for-profit corporation are set out in its letters patent. Directors should carefully review the letters patent of the corporation on which they serve as a board member. They should also refer to the Canada Corporations Act, which sets out the standard powers of a federal not-for-profit corporation.

Power to manage the affairs of the corporation
Standard powers provided by statute
The Canada Corporations Act (Section 16) outlines all of the standard powers of a federal corporation. Legally, these are known as incidental and ancillary powers. The most important are:

· the power to purchase or acquire assets or properties in order to carry out the purposes of the corporation (e.g., buying equipment or furniture for the organization's work or to carry out its functions);

· the power to apply for, purchase or acquire any intellectual property that may be used for the corporation's purposes, and to sue, exercise, develop or grant licenses relating to this intellectual property (e.g., to buy or create, use and protect trademarks or copyright materials);

· the power to amalgamate or enter into partnerships or other arrangements with any other company, firm or person carrying on business or transactions that the corporation is authorized to carry on (e.g., contracting or establishing joint ventures to achieve the corporation's goals);

· the power to enter into any arrangements with any government or authority that are conducive to the corporation's objects in order to obtain rights, privileges and concessions (e.g., entering into fee-for-service arrangements with government to achieve the corporation's goals);

· the power to purchase, lease, acquire, sell or otherwise deal with any real or personal property (e.g., renting or purchasing office space);

· the power to apply for and secure, and to exercise and carry out any power, right or privilege that any government or authority or any corporation or other public body may be empowered to grant, and to pay for, aid in and contribute towards carrying the same into effect (e.g., the right to be licensed or accredited by a government body for a particular purpose, or the right to appear before an administrative tribunal);

· the power to invest and deal with the monies of the corporation (e.g., buying term deposits with the corporation's cash funds); and,

· the power to do all such other things as are incidental or conducive to the attainment of the objects and the exercise of the powers of the company (e.g., expanding services to a broader group or different geographical area in keeping with the corporation's mandate).

Power to borrow money
Power to invest

Power to dispose of property

Sample questions for prospective directors to ask the organization
1. Do I understand all the rights and powers associated with the office of director?

2. Does the corporation have procedures or measures that will assist me if exercise those rights and powers?
Sample questions for directors to ask themselves
1. Am I aware of and exercising the full range of my rights and powers?

2. Should I be seeking any logistical assistance from the organization to facilitate the exercise of my rights and powers (e.g., better access to books, records, etc.)?

3. Should I be seeking any procedural assistance from the board or board officers to facilitate the exercise of my rights and powers (e.g., more meeting notice)?

Rights and powers checklist

	Subject
	To be conducted by
	How often
	Comment

	1. Management powers
	Full board
	Annually
	Review whether bylaws set out powers, and note any exclusions that reserve powers to the members.

	2. Books and records
	Chair, audit committee, or other individual or committee designated by the board
	Annually, typically in conjunction with the audit if there is external review of corporation's finances
	Verify availability of corporate books and records.

	3. Meeting procedure
	Full board
	Annually
	Annually Is meeting notice adequate? Are directors aware of any restrictions on voting rights? Are minutes prepared and distributed regularly?

	4. Standard powers
	Full board
	At time of decision
	Is there proper authority to undertake this action, either through standard powers or through board powers provided elsewhere?

	5. Borrowing
	Full board
	At time of decision on transaction
	Is there proper authority to enter into the transaction? Does the nature of the corporation or type of asset used as collateral raise any additional concerns (e.g., is there a trust involved?)

	6. Investment
	Full board
	At time of decision on transaction
	Is there proper authority to enter into the transaction? Does the nature of the corporation or type of asset used as collateral raise any additional concerns 


Chapter 5: Committees

Committees are an essential tool for the effective and efficient functioning of a not-for-profit corporation's board of directors. An appropriate committee structure allows a board to focus expertise where it can best be used, and manage the flow of information so directors are not burdened with unnecessary material that can hinder rather than facilitate good decision making. Solid committee work - i.e., thoughtful assessment of information that results in well-focussed recommendations or options - is a lynchpin of prudent and informed board decisions.

There is no magic formula for determining the best division of responsibilities among the board as a whole and any committees it may have. The mandate, size and the stage of development of the organization will largely dictate its committee structure. In some cases, the committees that are struck will be determined by the organization's governance model. Some models require establishment of an executive committee, standing audit committee and/or nominating committee. In other cases, committees are set up to meet operational needs of the board or the organization. For instance, the board may strike a committee to help it deal with a major issue or a specific problem - such as a board conflict of interest policy or organizational membership policy.

The responsibilities of a specific committee may vary from organization to organization, depending on its reliance on volunteers. For instance, the fundraising committee in an organization run solely by volunteers may be responsible for preparing funding applications. In an organization with some paid staff, a similar committee may play more of a supporting role - researching and identifying potential funders - while staff prepares the applications. In organizations with highly professional staff, the fundraising committee's role may be limited to considering policy and addressing questions like where and how funding efforts should be focused.

Good co-ordination is needed between the board (typically through the chair) and the Executive director in determining the proper committee structure, particularly in regard to striking of committees dealing with operations. This will help avoid situations where the board creates a committee to carry out a function that is more appropriate to staff. Mandating a board level committee relating to an operational matter, especially when that mandate is entrenched in the bylaws, can sometimes be at cross-purposes with staff effectively handling the issue and can also result in resources being devoted to the board committee that might better be used elsewhere.

Committee terms of reference should always provide for, at a minimum, the following elements:

· chair (how selected);

· composition (size and how selected);

· reporting responsibility (to whom and when);

· mandate (scope of authority);

· nature of authority (report, recommend, act); and,

· resource and/or staff support.

Adequate insurance coverage should always be in place to protect committee members - including those who are not board members - from any liability that may arise from bona fide committee decisions or actions. Indemnification provisions in the articles of incorporation or bylaws should also contemplate protection against actions arising from committee work.
Special Committees

Standing Committees

Nominating committee

Audit Committee

Executive Committee
This committee is characteristically on-going. It oversees the organization generally, and particularly direction of staff, between full board meetings, and normally has the capacity to bind the corporation. Members of the executive committee should also be members of the appointing board.

Because of the power an executive commit-tee has, it must be constituted through the bylaws.Footnote2
Industry Canada's Policy Summary on Not-for-Profit Corporations, which applies to federally incorporated corporations, states:

Where the bylaws provide for an executive committee, they must also provide:
1. The procedures for holding meetings of the executive committee.

2. The quorum for executive committee meetings [fixed at a minimum of two directors].

3. A reasonable period of notice of executive committee meetings, or indication that reasonable notice will be given.

4. The manner of appointment or election of executive committee members.

5. The manner in which executive committee members are removed.

6. The responsibilities or duties of executive committee members.

7. The remuneration of executive committee members.Footnote3
Executive committees have the power to bind the corporation, but they cannot be delegated authority to distribute assets, dissolve or merge the corporation, or take other decisions affecting the fundamental mandate or structure of the corporation.

Although a committee can be designated by board resolution to oversee management of the not-for-profit corporation, its authority should be considered as more limited than that of a committee mandated by bylaw. For instance, giving it a general power to bind the corporation may be challenged as improper. When this type of oversight committee is appointed by resolution, it should be called something other than an "executive committee" to avoid confusion or the danger of third parties relying inappropriately on its apparent authority.

Procedures
The procedural formality used in committees can vary enormously. A key advantage of committees is that they have fewer participants and more flexibility in their proceedings. This allows for more efficient processing of information and quicker decision making.

Directors should be aware, however, that delegating responsibility to a committee does not necessarily protect them from liability arising from committee decisions or actions. In practice, directors should always ensure that they have access to committee minutes and records. They are legally entitled to any such material.

The legitimacy of committee meetings, like other meetings, can be challenged if its members have not been afforded procedural fairness. Even where the committee operates very informally, there should be provision for:

· notice of meetings;

· adherence to quorum requirements;

· certainty as to the subject matter under consideration;

· availability of minutes and records for review; and,

· opportunity to record dissent.

Sample questions for prospective directors to ask the organization

1. What is the committee structure of the board?

2. What standing committees are contemplated in the corporation's bylaws?

3. What is the mandate and role of each of the standing and special committees of the corporation?

4. Are there any advisory or honourary committees of the corporation, and what is their role and composition?

Sample questions for directors to ask themselves

1. Given my skills and experience, what committee or committees is it appropriate for me to serve on?

2. Any there any committees I should keep informed about the decisions or activities of, even though I don't serve on them?

3. Am I satisfied that the procedures of the committees I serve on are appropriate given their mandate and composition?

Committees checklist

	Subject
	To be conducted by
	How often
	Comment

	1. Committee structure
	Full board
	Annually
	Is the existing committee structure the best division of responsibilities to accomplish the corporation's mandate and the board's work? Are the terms of reference and membership of each current committee clearly stated somewhere in the corporation's documents? Is there adequate insurance coverage in place to deal with any claims that may arise from committee work?

	2. Mandating of committees
	Full board and committee chairs
	At inception of committee
	Do the committee terms of reference provide for: chair (how selected); composition (size and how selected); reporting responsibility (to whom and when); mandate (scope of authority); nature of authority (report, recommend, act); and, resource and/or staff support?

	3. Committee procedure
	Full board and/or committee chairs
	Annually
	Are committee procedures clearly stated? Is there recourse if there is a challenge to the fairness of a committee's proceedings?

	4. Standing committees
	Full board
	Annually
	If the bylaws provide for standing committees, are they mandatory or optional? Are the required committees functioning?

	5. Operations
	Full board
	Annually
	Is there an executive committee, or other body, responsible for dealing with the corporate matters between board meetings? If not, what is the procedure for taking decisions that cannot be dealt with by the full board in a timely way?

	6. Governance
	Full board
	Annually
	Is there a committee responsible for overseeing board governance issues, such as a nominating committee? If not, how are these issues dealt with?

	7. Audit
	Full board
	Annually
	Is there a committee responsible for liaison with the auditor, and if not, whose role is this?

	8. Finance
	Full board
	Annually
	Is there a committee responsible for overseeing the corporation's financial operations, and if not, whose role is this?

	9. Advisory committees
	Full board
	Annually
	Is the role and membership of any advisory body clearly set out somewhere is the corporation's documents? Is adequate insurance in place to cover any liability that may arise from such work?


Chapter 6: Risk Protection

Insurance

Generally
Boards should consider obtaining one or more of the various types of insurance coverage available, as is appropriate given their corporation's work and resources.

All not-for-profit corporations
Directors and officers liability insurance
The general liability insurance policy of a not-for-profit corporation provides only limited protection to directors or officers against any alleged wrongful acts. This type of policy, which is commonly carried by corporations, usually protects against claims arising in the context of the organization's operations.

A corporation that is involved in activities that may expose directors or officers to personal liability should obtain a separate insurance policy for its directors and officers to supplement its general liability insurance coverage. Directors and officers liability policies typically protect against claims arising out of board decisions or omissions, or out of actions or activities performed directly under the auspices of the board or directors. Where directors and officers act as trustees, claims arising from that aspect of their work are not covered by standard directors and officers liability insurance. A 'fiduciary liability' policy is required to protect against these types of claims.

There are as many different kinds of directors and officers liability insurance policies as there are insurance companies. Typically, these policies protect directors and officers of not-for-profit corporations for the following:

· damages which they become legally obligated to pay and for which the corporation cannot or will not pay; and,

· claims made against a director or officer whom the corporation is obliged to indemnify.

Some of the more important considerations to keep in mind when obtaining directors and officers liability insurance are the following:

· The policy should extend to all past and present directors, officers and committee members of the corporation.

· Directors and officers insurance policies are normally issued on a "claims made basis." This means that the corporation must notify the insurer before the termination of the policy period of any possible or potential claims that the directors and officers of the corporation may be aware of.

· The policy should include a provision that notice of cancellation of the policy be directed not only to the corporation but also to the chair of the board of directors. This will ensure that the board is notified of any intended cancellation of the policy.

· Directors and officers liability insurance complements the general liability insurance coverage of the not-for-profit corporation. Therefore, the amount of coverage should, if possible, match that of the general liability policy, assuming that this much coverage is available and the not-for-profit corporation can afford the premiums.

· A directors and officers liability policy insures against risks that are not covered under the general liability insurance policy, but does not cover all actions against directors and officers. Therefore, it is important for directors to review the exclusions in the coverage and, where possible, to consider obtaining any necessary additional coverage (such as a fiduciary liability policy).

· Directors and officers liability insurance of a not-for-profit corporation will probably not provide coverage for actions by public authorities for breach of trust arising out of a mishandling of trust funds, improper investments, violations of the Anti-terrorism Act or other statutory violations.

Limitations in general liability protection
General liability insurance policies often contain limitations in coverage. Directors of a not-for-profit corporation should review their general liability coverage and be aware of any limitations. These may include:

· insufficient amount of insurance to cover all anticipated risks;

· exclusion of coverage for sexual and/or physical abuse of children;

· exclusion of coverage for sexual harassment;

· limitation on the geographic area covered by the policy;

· limitation on who is covered under the terms of the policy;

· exclusion of coverage for penalties and fines;

· limitations on legal cost coverage;

· exclusion of coverage where the corporation has failed to advise the insurer of changes in insurable risks; and

· exclusion of coverage where the corporation has failed to report claims to the insurer on a timely basis.

Insurance coverage for sexual abuse and/or harassment
If the not-for-profit corporation's current insurance policy does not provide protection for sexual abuse and/or harassment, but the corporation faces a risk in this regard, the board of directors must be made aware of this lack of coverage. The directors stand a significant risk of being exposed to personal liability if such claims should arise.

Where insurance coverage for sexual abuse and/or harassment is available, it is advisable to obtain it on an "occurrence basis" rather than a "claims made basis."

Other Means of Reducing Liability Exposure

There are a number of other practical measures that can be taken for board members to reduce their exposure to liability. A few of the simpler means that can be adopted are:

· Strike a legal risk management committee to identify areas of risks, to recommend remedial steps that can be taken, and generally to advise the board of directors on implementing appropriate procedures or measures to establish the due diligence of the board.

· Encourage directors to obtain independent legal advice in situations where they may be facing a high degree of exposure to personal liability (e.g., where the corporation faces insolvency). This allows directors to independently determine the level of personal risk that they are prepared to accept.

· Reduce the numbers of persons serving as members on the board of directors (i.e., diminish the likelihood of an ill-advised decision being taken).

· Increase the use of committees and advisory boards made up of individuals who are not board members (i.e., create a structure that increases resources and diversifies responsibility for dealing with various aspects of the corporation's operations).

· Transfer personal assets of board members to their spouses before joining the board of directors.

Sample Questions for Prospective or Current Directors to Ask the Organization
1. Are the corporation's policies written down and distributed to all board members?

2. Has the corporation conducted an assessment of its legal risks? When was this done? By whom?

3. Do the corporation's bylaws provide for indemnification of directors?

4. Does the corporation do everything it can to inform directors about and protect them from any possible litigation?

5. Does the corporation routinely deal with children or other vulnerable populations? Does the corporation have a screening policy? If so, what is it and how is it carried out? Is there provision in the screening policy for obtaining consents from individuals subject to security checks? Does the corporation have a written policy dealing with sexual abuse?

6. Does the corporation have in place adequate insurance to cover potential liability? How often is this insurance coverage reviewed? By whom?

7. Does the corporation have directors and officers’ liability insurance for its directors? What is covered and what is excluded?
Sample Questions for Prospective or Current Directors to Ask Themselves
1. Have I read all of the corporation's policies and do I understand them?

2. Do I understand any legal risks that the corporation may face?

3. Do I understand the legal risks that I may face when serving as a director of a not-for-profit corporation?

4. Do I know how to limit my liability as a director of a not-for-profit corporation?

5. I am satisfied that the corporation's screening practices are appropriate given the nature of its activities?

6. Do I understand the insurance coverage that is in place for the corporation and for its directors?

7. Do I understand what is covered and what is not covered?

Risk Protection Checklist

	Subject
	To Be Conducted By
	How Often
	Comment

	1. Due diligence
	Full board
	Annually and/or at the time of the decision or transaction
	Have the requirements of due diligence been met before a particular decision is taken or particular transaction is entered into?

	2. Screening
	Full board
	Annually
	Are the corporation's screening practices appropriate in light of our current operations? What is the mechanism for monitoring implementation of the screening, and is this adequate?

	3. Reliance on management
	Full board
	Annually
	Is there adequate and on-going supervision of management in light of the responsibilities that have been delegated to them?

	4. Reliance on experts
	Full board
	At the time of the decision or transaction
	Is the board satisfied with the expert's credentials and with the quality of the work or advice? Has the board carefully weighed the expert's input, and then taken an independent decision on the issue?

	5. Indemnification
	Full board
	Annually
	Do the corporation's bylaws provide for indemnification, and does that indemnification accord with the requirements of the incorporating legislation? If the corporation is a charity, is the indemnification authorized by statute or a court; if not, what steps (e.g., obtaining a legal opinion) has the corporation taken prior to providing indemnification?

	6. Insurance, general
	Full board
	Annually
	Does the corporation have adequate and appropriate insurance coverage, considering its mandate and activities. What are the scope and limitations of the insurance policies it has in place?

	7. Insurance, directors and officers liability
	Full board
	Annually
	Does the insurance coverage extend to committee work by board members, and/or to committee work by non-board members? Does it cover individuals who may be involved in corporate governance even through they do not sit as board members - i.e., members of advisory bodies? If not, is insurance necessary and provided for in these instances?

	8. Other measures to reduce liability
	Full board and individual directors
	Annually
	Have the directors as a group, and as individuals, taken all possible steps to reduce their exposure to liability?


Chapter 7: Taxation

Sample Questions For Prospective Directors to Ask the Organization
1. What is the tax status of the corporation?

2. What measures are in place to ensure that it makes the necessary Canada Customs and Revenue Agency filings to maintain that status?

3. What measures are in place to ensure that it meets all its other regulatory obligations under the Income Tax Act?
4. If the stakeholders have created an interlocking corporate structure to accomplish their objective(s), has this structure been set up properly, and are there safeguards in place to ensure that any necessary legal distinctions between the various entities are maintained?
Sample Questions for Directors to Ask the Organization
1. Are the corporation's tax and information filings up-to-date?

2. Do the corporation's revenue-generating activities comply with the requirements for maintaining its current tax status? Could creating a different type of corporate structure better facilitate this type of activity?

3. Do the corporation's advocacy/political activities comply with the requirements for maintaining its current tax status? Could creating a different type of corporate structure better facilitate this type of activity?

4. If the corporation is a charity, is it meeting its disbursement quota?

5. If the corporation is a charity, does its receipting policy meet Canada Customs and Revenue Agency requirements?

Taxation Checklist

	Subject
	To Be Conducted By
	How Often
	Comment

	1. Tax/Information filings
	Full board, audit or finance committee
	Annually
	Are the corporation's required filings being submitted on a timely basis?

	2. Tax status
	Full board
	At inception of the corporation, and when the mandate of the corporation changes
	Does the corporation have the appropriate tax status (registered charity or non-profit) in light of its purposes and activities and given the regulatory requirements associated with the different types of tax status?

	3. Non-profit status
	Full board
	Annually
	Is the corporation undertaking any activity that could be considered as conferring a personal monetary benefit on its members?

	4. Charitable status
	Full board
	Annually
	Is the corporation meeting its disbursement quota, and complying with regulatory requirements relating to receipting of donations?

	5. Revenue-generating activities
	Full board
	Annually
	Do existing or contemplated revenue-generating activities require that a different tax status be sought, or that an interlocking corporate structure be created to facilitate them?

	6. Advocacy/political activitiy
	Full board
	Annually
	Do existing or contemplated advocacy/political activities require that a different tax status be sought, or that an interlocking corporate structure be created to facilitate them?


Chapter 8: Director Development

Introduction

Overview
Orientation and training are key to developing a committed and effective board. Boards are encouraged to provide formal orientation to new and current directors, and to include a training component into every meeting. Two important tools can assist in these initiatives - the board manual and the board retreat.

Tools

The board manual
The board manualFootnote1 is crucial to the orientation and training of new and current directors. Board manuals should be well planned, well organized and well used.

Initially, the board manual serves as an important orientation tool. It provides new board members (and returning board members) with useful information about the corporation, the board and the staff. For the remainder of the director's term, the manual should be an indispensable tool and central resource about the corporation and the board.

Some of the items that should be included in a board manual are:

· names of board members, their biographies, terms of office and a statement of their responsibilities;

· a list of committees and task forces, with their terms of reference, time frames and membership;

· a brief written history of the corporation and/or a fact sheet about the corporation;

· Letters Patent, supplementary Letters Patent and bylaws;

· mission and vision statements;

· strategic framework or plan, and the current annual operating plan;

· minutes from recent board meetings;

· board policies (e.g., conflict of interest, insurance coverage, expense reimbursement);

· the prior year's annual report and audit report;

· current annual budget and latest financial statement;

· banking resolutions and investment policy;

· current list of major funders or partners and/or stakeholder map;

· organizational chart and staff information;

· annual calendar; and,

· promotional material and Web site information.

To be effective, the manual must be current and easy to use. It must allow for materials to be added and removed. Materials included in the manual should have dates on them to make the manual easy to update.

Sample Questions for Prospective Directors to Ask the Organization
1. What orientation documents are provided to directors? Is there a Board manual?

2. What orientation activities and training are provided to prepare directors for their role?

3. Is formal evaluation of the board, and the individual director, undertaken, and is there feedback provided?
Sample Questions for Directors to Ask the Organization
1. What are the performance expectations for directors? Are they defined?

2. How am I evaluated?

3. What training is planned to improve Board, and director, performance?

Development Checklist

	Subject
	To Be Conducted By
	How Often
	Comment

	1. Review Board Manual
	Board chair and executive director
	Annually
	Feedback from directors who used the manual is essential.

The review should focus on contents and usability.

	2. Conduct orientation activities
	Board chair and executive director
	Annually
	The needs of new and continuing directors should be considered. The board manual should be used as the basis for the orientation A retreat is useful given the increased time demands associated with orientation, and the potential need for directors to get to know each other.

	3. Training board members
	Board chair and executive director, and where needed, outside experts.
	Each board meeting
	Regular training incorporated into each meeting will complement the initial orientation received at a retreat. To produce effective directors, training is essential.

	4. Evaluation
	Board chair and members
	Each meeting, and annually for board and director performance
	Evaluate each meeting and incorporate improvements. Evaluate the performance of the board, the chair and each director. Self-evaluation is also an effective tool to ensure directors' needs are being met.
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